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Acronym| Term Meaning State statute in effect in 1989 that governs cleanup standards
0 Agreed Order Negotiated agreement between PLP and Ecology MTCA Model Toxics Control Act and processes for certain sites, including those involving
BTEX Benzene, Toluene, Ethylbenzene, and | A group of VOCs found in pefroleum that, if present, can oasl Taxics Lontrol Ac petroleum as a hazardous substance. Found at RCW 70A.305
Xylenes change the cleanup levels for NWTPH-GX et seq. and 173-340 ]
Comprehensive Environmental Opinion issued by either DOE or PLIA, indicating that no
CERCLA | Response, Compensation, and Liability Af‘?orno‘i"gsgs %uperfuntd F:ederal ?‘E?““D Ia‘““ th‘?t went into NFA No Further Action further action is necessary at a site. Site is removed from
Act sffectin - Does not apply to petroleum-only sites contaminated sites list once this opinion is granted.
The plan that results from an FS that sets forth the planned . Analytical method to determine gasoline range-petroleum
CAP Cleanup Action Plan cleanup that will occur at a site, with goal of regulatory closure NWTPH-GX | Total Petroleum Hydrocarbans Gasoline | oncentrations in soil and water
cD Consent Decree Negotiated agreement between PLP and Ecology that is State agency responsible for overseeing petroleum-only
entered into court PLIA Pollution Liability Insurance Agency environmental cleanup sites in Washington (home heating oil
Constituent of Concern or Contaminant and regulated tanks), works with DOE
Coc The h: d bst: t a sile - - -
of Concem ° a_zar ous substances at a sie § PLP Potentially Liable Person A person, company, government, etc. liable for remediation
. . Analysis conducted as part of a FS to determine the cleanup The place where cleanup levels must be met. MTCA defines
DCA Disproportionate Cost Analysis act!on that is the mos}t pelmanenl to the extent practicable, . standard POC for soil, groundwater, and air. For example, the
taking cost into consideration . _ _ POC Point of Compliance standard POC for direct contact for soil is 15 feet below ground
Washington State Department of Stale agency respmnswble for maintaining contaminated site surface
DOE Ecology lists and overseeing formal cleanups and voluntary cleanups RCW Revised Code of Washington Washinglon's statutory scheme
Jf:r "Dt"'p,e"o‘e”m 5"?5 o T Investigation conducted to determine the nature and extent of
restrictive covenant recorded against tifle to the source RI Remedial Investigation contamination (i.e. sampling, phase |l environmental site
EC Environmental Covenant pr?ﬁelrty that limits or prohibits acgvmes thallcould |||11e]'fere assessment)
Wil cleanup or cause exposure. For example, no piacing a TAP Technical Assistance Program PLIA’s program that issues NFAs for petroleum sites
well on the property for drinking water use TPH Total Petrol Hyd b Family of ch ] ds that i de oi
. Study conducted to evaluate feasible alternatives for cleanup, ola’ Felioleum Hydrocarbons amily of chemical compounds that come Irom crude ol
FS Feasibility Study often completed with RI Underground fuel tanks are required to be registered with the
A Interim Action Less than complete remediation UST Underground Storage Tank State, unless they meet certain criteria, such as have capacity
LUST Leaking Underground Storage Tank UST that is documented to have leaked Ef 1?0 gallons or |9?; l:f_ store rﬁgﬂg% 0”hf°f 025‘19 Usi -
Cleanup standards for common contaminants and routine CP Voluntary Cleanup Program -cology's program that Issues or hazardous substance
Method A Method A Cleanup Level cleanups for unrestricted land use i _ pFrog sites
Method B | Method B Cleanup Level A site specific cleanup level VOCs Volatile Qrganic Compounds Organic compounds i _ §
Method C Method C Cleanup Level Cleanup standards for industrial property — statutory standard WAC Washington Administrative Code The regulations drafted by Washington administrative agencies
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Model Toxics Control Act

- PLPs

« Current owners and operators

« Former owners and operators at the time of a release
* Arrangers

« Generators

e Transporters




Formal v. Informal

* VCP and NFA
« AO, CD, and PPCD

CSD|

ATTORNEYS
AT LAW

HON. RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

PUGET SOUNDKEEPER ALLIANCE
and RE SOURCES FOR SUSTAINABLE
COMMUNITIES,

No. CO8-0749RA]

CONSENT DECREE
Plaintiffs,

v
BORNSTEIN SEAFOODS, INC.,

Defendant.

The court has received the parties” joint motion for eniry of a consent decree (Dkt. # 13),
and has received the notice (Dkt. # 14) of the United States (pursuant to 33 U.S.C. § 1365(c) (3))
that it does not object to the entry of the consent decree. Having reviewed the parties’ consent
decree and balance of the record, the court GRANTS the joint motion, and enters the following
consent decree as the judgment of the court in this matter.

WHEREAS, Plaintiffs Puget Soundkeeper Alliance and RE Sources for Sustainable
Communities filed a Complaint against Defendant Bornstein Seafoods, Inc. on May 13, 2008,
alleging violations of the Clean Water Act, 33 U.S.C. § 1251 et seq., relating to discharges of
stormwater from Defendant s facility located in Bellingham, Washington, seeking declaratory

and injunctive relief, civil penalties and attorneys fees and costs;

CONSENT DECREE - 1 ST & LOWNEY, PLLE
No. C08-074SRAJ SEATTLE, WasHmoTON 98112

(204) B&D-2EEZ
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Model Toxics Control Act Cont’d

Three Points:

1. Retroactive
2. Joint and several liability
3. Strict liability
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Pre-1986 CGL Insurance

 Qualified pollution exclusion
» “Sudden and accidental”




Five Elements:

A A

Proof of Insurance

Solvent Insurer

Solvent Insured to make a claim
Occurrence during policy period

A “liability” — damage to a third party
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Proof of Insurance
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P.0. BOX 129
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Proof of Insurance Cont’d

* Secondary evidence
* Checks
* Declaration

STATE OF WASHINGTON )
) pecuaration o [N
)

COUNTY OF SKAGIT

I.- under penalty of perjury under the laws of the State of

Washington, stale and allege as follows:
1. | was an insurance broker at in Sedro Woolley, Washington curing the 1970s

and 1980s. | became semi-retired in 1890 when | was involved with a limited number of

accounts and | fully retired in 1994,

2. | was the insurance broker fo_d.lr'ing the 1970s

and 1980s, when it purchased comprehensive general liability policies from me.,

3, During this time period, altheugh | would shop the insurance around to various
carrlers, -wwld generally be insured by one company for a number of years and
then would switch carriers to another company for a number of years

4. One of the two companies that | primarily sold insurance for during the period
thal- purchasad insurance fram me was Insurance Company of North America
(INAT).

5. INA would have been inclined to write the type of comprehensive general
liability insurance policy that-purd\ased.

6 -mght have been insurad by INA in the 1970s and 1980s.

%
DATED this £6_“Gay of March, 2012, at Sedro Woolley, Washington



ATTORNEYS
AT LAW

Insurance Contract + Laws + Public Policy

« WAC 284-30-900 et seq. - Environmental Claims
 Lost policies
 Carrier obligations

« WAC 284-30- Insurance Fair Conduct Act

 Bad Faith

« Additional Insured must be treated as named insured
» Coverage by estoppel
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Recelved ROR, Now What?

« Defense v. Indemnity
* Tipping point
* Defense from time PLP receives claim not from time of
notification

« AO/remedy selection

* Engagement
* Requests for info
« Common coverage defenses
» Pollution exclusion
« Occurrence

« Owned property — groundwater
+ Failure to timely notify carrier
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Other Sources of OPM

* Contractual Indemnification

* Other PLPs
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Other Sources of OPM Cont'd

= BLAINE MARINA, INC. — A~
Fishermen's Wharf v

We have had numerous studies doné on the site and we are doing monthly
well monitoring. To date, we have spent spproximately $60,000. on site in
monitoring.

studies and
Jerry Tumner
Exxon/Mobil Co. . J 1 am including some other data ing our site, pond
1200 Tisbaroch Fiaco. between Blaine Marina, Inc. and the Port of Bellingham, whom we lease the
T WA XTI property from, some studics done by various consultants, our latest SPCC plan,
some previous correspondence to Robert Beebe, and 2 sampling of the well
Mr. Tumer; .
Thank you for your phone call in response to myiet!a dated may 5, 2000. Sincerely,
1 will start with a brief history of our site. We started a home heating oil business .
in the 1950’s. We bought Mobil products from the Mobil distribution in 9 .
Bellingham from Wally Griener. In the carly 1960's, Mobil financed a bulk plant ( 7 .
and marine fuel station for Blaine Marina, Inc. here in Blaine. We paid for this
with a $0.01 per gallon surcharge on the gas and dicsel we received from Mobil Mike Dodd
truck and trailer deliverics from the Ferndale refinery. Vice President

In the mid to latc 1960’s, while unloading dicsc! at our facility a Mobil
truck and trailer driven by driver, Merle Evers, had a pump over of approximately
1,500 - 2,000 gallons in our containment arca around our tanks. We did not report
the spill to Mobil at the time becaunse we were contacted by other drivers for
Mobil and they told us Merle had several other spills and if we reported this he
would probably loose his job. At that time we were not thinking about any
possible consequences of the EPA or other state and federal agencics coming into
prominence in the 1980's and 1990's.

‘We are now faced with the task of cleaning up the contaminated soil at a
very substantial cost. I am writing to you in hopes that Mobil will accept some of
the responsibility for the contamination and would be willing to enter into 2
meaningful dialogue about participating in the clean up. In exchange we would
be willing to sign 2 document relieving Mobil of any further liability in this
matter.

Furniture » Fuel » Appliances » Floor Coverings
o P.0.Box U + Blsine, Washington 98231 * (206) 332-8425

BLAINEMARINA 500016
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Additional Considerations

« Ambiguity generally resolved in favor of
iInsured

« After acquired property — Weyerhaeuser Co. v.
Commercial Union Ins. Co., Washington State
Supreme Court, 2001

« Scope of release
» Hulbert v. Port of Everett

e Time
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