
Resources for Port Clean-Up Projects

The WPPA

Holly M. Stafford

9/21/2023



Team Approach 



Environmental Acronyms 



Model Toxics Control Act

• PLPs
• Current owners and operators

• Former owners and operators at the time of a release

• Arrangers

• Generators

• Transporters



Formal v. Informal

• VCP and NFA

• AO, CD, and PPCD



Model Toxics Control Act Cont’d

Three Points:

1. Retroactive

2. Joint and several liability

3. Strict liability



Pre-1986 CGL Insurance

• Qualified pollution exclusion

• “Sudden and accidental”



Five Elements:

1. Proof of Insurance

2. Solvent Insurer

3. Solvent Insured to make a claim

4. Occurrence during policy period

5. A “liability” – damage to a third party



Proof of Insurance

• Primary evidence
• Policy

• Certificate of Insurance



Proof of Insurance Cont’d

• Secondary evidence
• Checks
• Declaration



Insurance Contract + Laws + Public Policy

• WAC 284-30-900 et seq. - Environmental Claims
• Lost policies

• Carrier obligations

• WAC 284-30– Insurance Fair Conduct Act

• Bad Faith
• Additional Insured must be treated as named insured

• Coverage by estoppel



Received ROR, Now What?

• Defense v. Indemnity
• Tipping point

• Defense from time PLP receives claim not from time of 
notification

• AO/remedy selection

• Engagement
• Requests for info

• Common coverage defenses
• Pollution exclusion

• Occurrence

• Owned property – groundwater

• Failure to timely notify carrier



Other Sources of OPM

• Contractual Indemnification 

• Other PLPs



Other Sources of OPM Cont’d



Additional Considerations

• Ambiguity generally resolved in favor of 
insured

• After acquired property – Weyerhaeuser Co. v. 
Commercial Union Ins. Co., Washington State 
Supreme Court, 2001

• Scope of release
• Hulbert v. Port of Everett 

• Time
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