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The Port of Skagit received transfer of a 225-
acre property from the state of Washington 
this month,  celebrating nearly five years of 
intergovernmental collaboration. The project 
will host the Sedro-Woolley Innovation for 
Tomorrow (SWIFT) Center, set to serve as an 
innovation and clean technology campus, and 
economic engine for the region. 

The collaborative planning process included 
Port, City of Sedro-Woolley, Skagit County, 
Upper Skagit Indian Tribe, state Department 
of Enterprise Services and more than 20 other 
designated representatives from the community 
and state agencies. The state also required the 
Port to show local investments of at least $5 
million in redeveloping the property. 

Estimated to bring between 600 and 1,000 
new sustainable, community-wage jobs to 
the region during the next 10 to 20 years and 
increase the public’s access to the park-like 
grounds, under Port ownership stewardship 
of important environmental resources will 
continue, along with bringing an increased 
emphasis on restoring and preserving historic 
features and buildings. 

Further information is available here.

SPOTLIGHT

PORT OF SKAGIT REVEALS SWIFT 
CENTER LAND ACQUISITION

 
Earlier this year, the National Marine Fisheries Service (NMFS) notified ports, WPPA, the 
Pacific Northwest Waterways Association (PNWA), and private entities of a new policy 
requiring formal consultation under the Endangered Species Act (ESA) for maintenance 
activities on existing in-water facilities. 

There was no advance public process regarding the decision. The resulting surprise and 
unanswered questions resulted in confusion and frustration within the port community. 
In partnership with PNWA, WPPA has asked the federal agency to resume informal 
consultations under the ESA while new policy issues are addressed.

WPPA has three core concerns with the new policy. First, the requirement for formal 
consultation for most port maintenance activities presents the risk of slowing permitting 
timelines to a crawl, extending perhaps over a year. Second, a new process among 
NMFS and other federal permitting agencies is confusing and time-consuming, leaving 
ports and others exposed to potential litigation risk and additional permitting delays.  
Finally, altering the well-established definition of “environmental baseline” forces 
project proponents to mitigate not only for project-related impacts but also for existing 
conditions and potentially operations.  

To balance the effects of their decision, NMFS has pitched a “programmatic” consultation 
process to significantly reduce permitting timelines. The trade-off between potentially 
faster permitting for potentially increased mitigation responsibilities forces ports to 
carefully weigh how best to proceed.

In response to the NMFS initiative, member port districts are pursuing a two-pronged 
strategy. A number of individual ports are exploring the programmatic permitting 
process, attempting to understand the risks and opportunities. This work is preliminary 
and does not yet reflect a decision to commit to the NMFS policy. It is a pragmatic, 
problem-solving approach to look under the hood.

At the same time, WPPA has sent a joint letter along with the PNWA, challenging the 
legal basis of the NMFS policy. The issues raised have been repeatedly asked in face-
to-face meetings with federal representatives without a satisfactory response thus far. 
As a result, participating ports asked WPPA and PNWA to go on the record to express a 
shared concern. For questions, contact Gerry O’Keefe at WPPA.

Burbank Maintenance Lead 
- Water System Operator
Port of Walla Walla 

Senior Accountant
Port of Bremerton

Director, Communications
Port of Tacoma

Deputy Executive Director
Port of Long Beach, CA 

Airport Facilities & 
Maintenance Technician
Port of Olympia

Property Manager
Port of Olympia

Electrician - Maintenance 
Technician II 
Port of Port Townsend

Executive Director
Port of South Whidbey

EMPLOYMENT 
Director’s Seminar 
July 12-13, 2018

McMenamins Harbor Lodge, 
Kalama

Commissioners Seminar  
July 22-24, 2018 

Suncadia Resort, Cle Elum

Fall Enivronmental 
Meeting 
September 27-28, 2018

Skamania Lodge, Stevenson

Small Ports Seminar 
October 18-19, 2018  

Enzian Inn, Leavenworth

Annual Meeting
December 5-7, 2018  

Hyatt Bellevue 

UPCOMING EVENTS

GO FISH: NAVIGATING NMFS POLICY ON IN-WATER FACILITY 
MAINTENANCE 



KNOWING THE WATERS - By Frank Chmelik of Chmelik Sitkin & Davis P.S. - WPPA Counsel

I always knew that Eric Johnson and his talented staff at the WPPA did more than host interesting conferences with great food and 
open bars. Evidence of that became abundantly clear when Senate Bill 6329 took effect June 7, 2018. This law amended 
RCW 53.08.120, which governs port district contracts for labor and material. Before I go much further, I want to emphasize 
that this change applies only to port districts  - hence there is alchemy at work in the WPPA offices (our fifty or so fire 
district, PUD and City clients are jealous). These changes provide more flexibility to port districts in two significant ways:

• The ability to award public works contracts for projects worth less than $40,000 without bids or the use of a small work 
roster; and

• The ability to award unit price public work contracts to provide the service to a port on an “on-call” basis for up to three 
years.

Ability to Award Public Works under $40,000 Without Bids.  

Under the changes to RCW 53.08.120, port districts now have authority to award public works projects by contract without calling 
for bids or even utilizing a small works roster so long as the “estimated cost of the work or improvement, including cost of materials, 
supplies, and equipment, will not exceed the sum of Forty Thousand Dollars [$40,000].” This is a significant departure for port 
districts from existing law which requires most all public works to be run through either the full bidding process or a small works 
roster process.

• Port districts must award a complete public works project and cannot split a project into $40,000 segments to avoid going 
out to bid or utilizing a small works roster.

• Port districts must utilize their “best effort to reach out to qualified contractors, including certified minority and woman-
owned contractors.”

For small projects, especially in more remote port districts, this is great news.  Projects can be done quickly and without much 
administrative burden.  Remember to document the required “best efforts”.

Three-Year Unit-Priced Contracts.  

I think more significant are the changes to RCW 53.08.120, authorizing port districts to enter into unit-priced public works 
contracts for up to three years. A “unit-priced public works contract” is a contract where payment is measured by a unit of material 
or labor delivered. For example, a unit price painting contract would provide for payment on an hourly basis for all painting for a 
three-year period. These unit price contracts can extend for an additional year.

• The unit-priced contract must be competitively bid for those public works that the port district anticipates it will need on a 
recurring basis “to meet the business or operational needs” of the port, under which the contractor will provide an indefinite 
quantity of work at a defined unit price for the duration of the contract.   For the bid evaluation of unit-priced contracts, 
invitations for those bids must include:

• Estimated quantities of the anticipated type of work or trades; 

• Specifications on how the port district will issue or release work assignments, work orders, or task authorizations pursuant 
to a unit priced contract for projects, tasks, or other work based on the hourly rates or unit prices bid by the contractor;

• Whenever possible, the port district must invite at least one proposal from a qualified minority or woman-owned contractor; 
and

• Contracts must be awarded to the lowest responsible bidder as per RCW 39.04.010.

The prevailing wage rate for all work performed pursuant to each work order must be the prevailing wage rate in effect at the 
beginning date for each contract year and must be updated annually. Intents & Affidavits for paid prevailing wages need only be 
submitted annually for all work completed within the previous twelve-month period of the unit-priced contract.

This new provision provides port districts with flexibility and reduced administrative burden for routine work.  It avoids having to 
bid or utilize the small works roster for each individual project and lightens the prevailing wage paperwork drill to once a year.  This 
may result in significant savings on staff time for these types of reoccurring and anticipated public works.  Moreover, it may make 
budgeting for these expenses much more predictable.

Nice work by the staff at WPPA!  As always, please contact your port counsel with any legal questions regarding this topic, or call 
the alchemists at the WPPA directly.  If you have a topic for a Knowing the Waters, please email me at fchmelik@chmelik.com.

(360) 943-0760 | WWW.WASHINGTONPORTS.ORG JULY 2, 2018


