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THE MANIFEST

Governor Inslee has appointed two members 
to fill vacant FMSIB board positons.  Mr. John 
McCarthy, Commissioner from the Port of 
Tacoma, was appointed to the Port position 
previously held by Port of Seattle Commissioner 
John Creighton.  

Also appointed was Mr. Ben Wick, 
Councilmember from the City of Spokane Valley, 
appointed to the City position previously held 
by Mayor Tom Trulove from the City of Cheney.

The Governor reappointed Mr. Johan Hellman 
from the Burlington Northern Santa Fe Railroad 
Company to serve another four years as the 
Class 1 Railroad representative.  

The new FMSIB members will be introduced at 
the November meeting.   

With these appointments, FMSIB has one 
remaining vacant position - still pending is 
the Governor’s appointment to the Counties 
position.   

SPOTLIGHT

NEW PORT PRESENCE ON THE 
FREIGHT MOBILITY STRATEGIC 

INVESTMENT BOARD  Since the creation of the southern resident killer whale task force by the Governor in March, 
members have been working toward a draft of a comprehensive report and recommendations, 
with a final deadline of November 16, 2018. Members of the task force have representatives 
from the  Legislature, tribal, federal, local and other state governments, the private and non-
profit sectors.  

The report includes recommendations on approaching threats to the southern residents,  
including prey availability, toxic contaminants, and disturbance from noise and vessel traffic. 
Key takeaways include: 

Goal 1: Increase Chinook abundance... recommendations under this goal ensure funding 
and protection for orcas’ main food source: the Chinook salmon. These include increasing 
investments in restoration and acquisition of habitat in Chinook areas, funding acquisition 
for forage fish habitat, enforcing laws that protect habitat. Additionally, to accomplish this 
goal, recommendations include developing incentives to protect habitat, reducing catch from 
commercial fisheries, determining if seals are a limiting factor for Chinook, increasing hatchery 
production, and improving survival of Chinook populations as they relate to hydropower 
operations and working on a strategy to re-establish salmon runs above existing dams.

WPPA has raised concern on some vague language regarding amending existing statutes, 
agency rulemaking and policy; we also question the validity of benefit Chinook by adjusting 
total dissolved gas allowances at the Snake and Columbia River dams. Up for discussion on 
November 6, will be determining whether the assorted costs on removal of Lower Snake River 
Dams would equal any benefit. WPPA holds that this process will take energy and time away 
from other efforts, as a neutral third party (a Federal Judge) is already in this process right now.  

Goal 2: Decrease disturbance of orcas from vessels and noise and increase 
orcas’ access to prey... recommendations here include a reduction of noise from small 
vessels operating near orcas, a “go slow” bubble for whales, a limited whale-watching permit 
system, whale-wise certification for boaters, reducing the use of echo sounders near orcas, and 
a reduction in noise from ships and ferries. Additionally, actions here would increase protection 
of orcas from the risk of a catastrophic oil spill.

To note, WPPA supports the ECHO program and having something similar in WA. We also 
believe legislation prohibiting offshore drilling is unnecessary, as the Ocean Resources 
Management Act adresses this. We have concerns on requiring the addition of a permit review 
to permit applications that increase vessel traffic. Waterfront permits are already plentiful and 
thorough, and cargo vessel traffic has been decreasing in Puget Sound for years. 

NOT A BLACK AND WHITE ISSUE: 
NEW RECOMMENDATIONS FROM THE ORCA TASK FORCE

Goal 3: Reduce the exposure of Southern Resident orcas and their prey to contaminants... recommendations include pollution 
prevention, including accelerating the implementation of the ban on PCBs in state purchased products, and identifying and taking action on 
chemicals that impact orcas and their prey. Also touched on: a reduction of stormwater threats and an acceleration of clean-up of toxics that are 
harmful to orcas, along with pollution permitting and setting up sustainable funding for programs included within the report. 

WPPA notes that the report should include a strong recommendation to allocate funding for Remedial Action Grants under MTCA that clean up 
contaminated sediments in the nearshore areas. This is an existing program, and several cleanup areas are ready to go (see: Everett, Bellingham).

To read the report in its entirety, visit: https://www.governor.wa.gov/issues/issues/energy-environment/southern-resident-killer-whale-recovery-and-
task-force. Futher revisions are set to be made at the task force’s November 6th meeting. A second report outlining the progress made, lessons 
learned, and outstanding needs will be completed by October 1, 2019.
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KNOWING THE WATERS - By Frank Chmelik of Chmelik Sitkin & Davis P.S. - WPPA Counsel

This month’s focus is the on a new case from the United States Ninth Circuit Court of Appeals that may impact how the ports address 
the problem of homeless people and port property.  To be clear, homelessness is a national, state and local problem that deserves 
compassion and attention.  

With that understood, several ports have inquired about the impact of United States Ninth Circuit Court of Appeals case, Martin v. City of Boise, 
No. 15-35845, decided on September 4, 2018 (the Ninth Circuit is the federal appellate court that includes Washington State). I suspect that some 
ports have heard about this case from the local city governments where the impact is being carefully evaluated. Now some ports are considering 
the effect on port parks, marinas, airport terminals and other places of public accommodation.

Martin v. City of Boise involved a lawsuit brought by several homeless individuals challenging their criminal convictions based upon the 
constitutionality of two City of Boise criminal ordinances. The ordinances in question were broadly worded to criminalize both the use of “any of 
the streets, sidewalks, parks, or public places as a camping place at any time” (defining “camping” broadly) and banning “sleeping” in any public 
place. 

The court ultimately found the Boise ordinances to be in violation of the Eighth Amendment of the United States Constitution holding that “so 
long as there is a greater number of homeless individuals in [a jurisdiction] than the number of available beds [in shelters],” the jurisdiction cannot 
prosecute homeless individuals for “involuntarily sitting, lying, and sleeping in public.”  The Court clarified that as long as there is no option of 
sleeping indoors, the government cannot criminalize indigent homeless people for sleeping outdoors on public property based upon the false 
premise they had a choice in the matter.

This seems like a growing issue for ports, and based upon the Martin case, ports ought to consider their positions with regard to homeless people 
camping or sleeping in their parks, marinas, airport terminals and other places of public accommodation.  I know ports have worked with other 
local governments to help be part of solutions, but these ports are also concerned about the real impact on their facilities and their customers.  

Typically, if someone were violating port rules on port property, the police would be called, and the person would be asked to leave or be charged 
with criminal trespassing.  Now, local policing jurisdictions may be reluctant to issue citations in the face of the Martin case.  Here are some actions 
that I think ports may want to take.

The port commission ought to be clear as to which port property and facilities are open to the public.  Like any landowner, public or private, the 
port has the right to preclude public access to its property.  Property not open to the public should be posted with appropriate signage and 
fences, where possible.

The Port Commission ought to:

• Establish clear rules for port property open to the public.  These rules must apply to all the public.   These rules can relate to “time, 
place and manner” of use, must be applied to all of the public, and must be reasonably related to an interest of the Port.  Stated another way, 
these rules cannot be designed to exclude homeless people.  These rules should be posted and uniformly applied.  For example, if the Port 
prohibits overnight use of its park, it should be cautious about granting exceptions for certain events. 

• Make clear in its delegation of powers resolution (RCW 53.08.245) that the “executive director and or his designees” has the 
authority to ask people to leave port property and declare them trespassers for port property not generally open to the public. 

Port staff ought to: 

• Have discussions with the local law enforcement leaders (sheriff and police chiefs) and their lawyers now about their stance on 
issuing trespass citations.  Better to discuss these issues now rather than when the police officer or sheriff deputy has to be called to the 
marina park. 

Your port may not now have problems with unwelcome impacts from our homeless population, but some thought and planning now will help 
prevent future problems. As always, if you have a particular topic for a Knowing the Waters, please email me at fchmelik@chmelik.com.
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EMPLOYMENT OPPORTUNITIES 

Continuing Legal 
Education Seminar
December 4, 2018

Hyatt Regency Bellevue 

Annual Meeting
December 5-7, 2018  

Hyatt Regency Bellevue

2019 Spring Meeting
May 15-17, 2019

The Davenport, Spokane

2019 Finance & Admin Seminar
June 12-14, 2019

Alderbrook Resort, Union

UPCOMING EVENTS


