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SEPA SUBSTANTIVE AUTHORITY

~THE BASICS
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SEPA SUBSTANTIVE AUTHORITY

• An agency may use its substantive authority to condition a project if the EIS 

identifies an adverse environmental impact.

• An agency may use its substantive authority to deny a project if the EIS 

identifies a significant adverse environmental impact.

– RCW 43.21C.060; WAC 197-11-660(1)
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SEPA SUBSTANTIVE AUTHORITY

• The EIS is the starting point to exercise substantive authority, not the end of 

the process.

• There are other conditions that the permitting agency or official must satisfy.
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SEPA SUBSTANTIVE AUTHORITY

Step 1: EIS finding that there is a significant impact. If the EIS does not identify 

a significant adverse impact - no denial.

• If the EIS identifies a significant impact, the permitting agency may still 

consider evidence that puts that evidence into perspective.

• Before exercising SEPA Substantive Authority, it is appropriate for the agency 

to put the EIS conclusion into perspective, e.g., the impact is overstated (which 

for disclosure may be ok).

• The next step, the Agency policies.
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SEPA SUBSTANTIVE AUTHORITY

Step 2: Substantive authority must be based on adopted policies.

• Permitting agencies often, but should not, reference the policies in a 

conclusory fashion as if it goes without saying that a policy of preserving the 

environment for future generations is automatically advanced by denying the 

project. Such a conclusion is not a given.

• The permitting agency can take evidence regarding the impacts themselves 

that would help in deciding whether any of the Agency policies truly are 

implicated by the impacts noted.



7

SEPA SUBSTANTIVE AUTHORITY

Step 3: Finding that “reasonable mitigation measures are insufficient.”

• In contrast to the first step, where the EIS must find “significance,” the statutory 

language regarding mitigation does not reference the EIS at all. The permitting 

agency may consider evidence regarding mitigation not in the EIS regarding 

mitigation sufficiency.



8

SEPA SUBSTANTIVE AUTHORITY

Step 3:  Mitigation Measures, Continued

Finding that “reasonable mitigation measures are insufficient.”

• Conditions must also be “reasonable and capable of being accomplished.”  

• Before conditioning a project, agencies must consider “whether local, state, or 

federal requirements and enforcement would mitigate an identified significant 

impact.”

– Agencies often do not understand or appreciate and/or may ignore extent of 

existing regulations.
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SEPA SUBSTANTIVE AUTHORITY

Step 3:  Mitigation Measures, Continued

• Mitigation measures “may be imposed upon an applicant only to the extent 

attributable to the identified adverse impacts of its proposal.”  WAC 197-11-

660(1)(d).  

• Mitigation conditions under SEPA “are imposed to remedy the burdens 

developers impose on others.” Tiffany Family Trust Corp. v. City of Kent,     

155 Wn.2d 225, 232, 119 P.3d 325 (2005).
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CONDITIONS LIMITED BY RCW 82.02.020

Step 3:  Mitigation Measures, Continued

• RCW 82.02.020

– “(N)o county, city, town, or other municipal corporation shall impose any 

tax, fee, or charge, either direct or indirect, on the construction…, 

commercial buildings, industrial buildings, or on any other building or  

building space or appurtenance thereto, or on the development…of land.”

– No county, city, town, or other municipal corporation shall require any 

payment as part of such a voluntary agreement which the county, city, town, 

or other municipal corporation cannot establish is reasonably necessary 

as a direct result of the proposed development or plat.
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LIMITED BY THE FIFTH AMENDMENT

• SEPA substantive authority is limited by the U.S. Constitution’s Fifth 

Amendment: 

– When denying or conditioning a permit, the government must demonstrate 

that its action:

• (a)  has an “essential nexus” to the permit, and 

• (b)  that the action is “roughly proportional” to the project’s impacts.  

• Washington courts have held that the statutory limitations of RCW 82.02.020 

are equivalent to the Nollan/Dolan standards of “nexus” and “rough 

proportionality.”
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Agency Impermissibly Exercised SEPA 

Substantive Authority 
• Based on RCW 43.21C.060 and WAC 197-11-660, an agency impermissibly 

conditions a project if:

– A local, state, or federal requirements and enforcement would mitigate the 

impact. 

– The condition is not related to a specific adverse environmental impact. 

– The condition is not reasonable or capable of being accomplished. 

– Violates RCW 82.02.020.

– The condition violates the Fifth Amendment because it fails the Nollan/Dolan 

test (i.e., there is no nexus between the adverse environmental impact and 

the agency’s mitigation condition to address that impact, or the mitigation 

condition is not roughly proportional to the environmental impact). 
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Ecology’s Use of SEPA Substantive Authority

• Millennium Bulk Terminals-Longview, LLC (“Millennium”) proposes to construct 

and operate a coal export terminal (“CET”) at a former aluminum smelter site 

on the lower Columbia River near Longview, WA.

• Millennium has been subjected to an unprecedented scope of environmental 

review under the State Environmental Policy Act (“SEPA”), RCW 43.21C, that 

unequivocally concluded in a Final Environmental Impact Statement (“FEIS”) 

that the proposed CET would have no significant environmental effect on 

water quality or aquatic resources, and that any potential impacts could 

be fully mitigated.
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Ecology’s Mis-Application of SEPA 

Substantive Authority—Millennium

• Ecology denied, with prejudice, a “401 Water Quality Certification” to do in-

water work and to fill 24 acres of degraded wetlands on the subject property. 

Certification under section 401 is a key step to Corps’ issuance of the CWA 

section 404 permit.

– Denial under SEPA Substantive Authority was based on non-water quality 

impacts.

– All of the significant adverse impacts were due to rail and vessel 

transportation.



15

Ecology’s Mis-Application of SEPA Substantive 

Authority–Millennium

• Ecology ignored its own EIS’s conclusions. 

• Ecology denied Millennium’s request for certification with prejudice

based on impacts that would be applicable to any marine cargo 

transportation infrastructure project serving a global market. 

• All of these putative effects are an inevitable result of every cargo 

transportation infrastructure project on the lower Columbia River, in Puget 

Sound, or anywhere else and are a misuse of Ecology’s SEPA Substantive 

Authority under RCW 43.21C.060.
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