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Condemnation Clauses



Lease Language (typical provision)

Drafted 100 years ago

By someone who didn’t practice eminent domain

Copied and pasted repeatedly into subsequent leases



Almost no one reads the condemnation clause 
in a lease agreement



Standard Lease Clauses



Lease Language (BOMA Standard Form)

9.1 Eminent Domain.

If a condemning authority takes title by eminent domain or by
agreement in lieu thereof to the entire Building or a portion sufficient to
render the Premises unsuitable for Tenant’s use, then either party may
elect to terminate this Lease effective on the date that possession is
taken by the condemning authority. If this Lease is not terminated, then
Base Rent shall be reduced for the remainder of the term in an amount
proportionate to the reduction in area of the Premises caused by the
taking. All condemnation proceeds shall belong to Landlord, and Tenant
shall have no claim against Landlord or the condemnation award
because of the taking.



Issues with this language?

1.  Who decides if the partial taking constitutes “a portion sufficient to render the Premises unsuitable 
for Tenant’s use?”

2.  What is the point of allowing either party to “terminate this Lease effective on the date that 
possession is taken by the condemning authority?”

3.  Why does landlord get all the compensation?

4. Is rent abatement for a partial taking a sufficient remedy?  What about if the tenant loses parking or 
access or visibility?

5.  What about temporary construction easements?



Issues to watch for

Does the language accurately reflect the law of Washington?

Landlord shall be entitled to any and all lost income, rent, award, or any
interest whatsoever in or upon any such sum of just compensation,
which may be paid or made in connection with any such public or quasi-
public use or purpose, and Tenant hereby assigns to Landlord any
interest it may have in or claim to all or any part of such sums.



Issues to watch for
Does the provision fairly allocate just compensation?

Leasehold interest (below market?)
Fixtures and improvements
Severance damages
Relocation reimbursement (including trade fixtures)

If any substantial part of the Building shall be taken or appropriated by any public or quasi-public
authority under the power of eminent domain or conveyance in lieu thereof, and regardless of
whether the Premises or any part thereof are so taken or appropriated, Landlord shall have the right,
at its sole option, to terminate this Lease. Landlord shall be entitled to any and all income, rent,
award, or any interest whatsoever in or upon any such sum, which may be paid or made in connection
with any such public or quasi-public use or purpose, and Tenant hereby assigns to Landlord any
interest it may have in or claim to all or any part of such sums, other than any separate award which
may be made with respect to Tenant’s trade fixtures and moving expenses; Tenant shall make no claim
for the value of any unexpired Term.



Issues to watch for
Does the lease handle full and partial takings differently?  

Rent reduction or abatement for partial taking

13.02 Entire Taking. If the entire Premises are taken by eminent domain, this
Lease shall automatically end on the earlier of the date title vests or the date
Tenant is dispossessed by the condemning authority.

13.03 Partial Taking. If the taking of a part of the Premises materially
interferes with Tenant's ability to continue its business operations … then
Tenant may end this Lease …. If there is a partial taking and this Lease
continues, then the Lease shall end as to the part taken and the Rent shall
abate and be equitably reduced on a pro rata basis.



Issues to watch for
Does the Lease address TCE’s?

13.08 Temporary Condemnation. If part or all of the Premises are
condemned for a limited period of time, this Lease shall remain in effect.
The Rent and Tenant’s obligations for the part of the Premises taken
shall abate during the Temporary Condemnation in proportion to the
part of the Premises that Tenant s unable to use … . Landlord shall
receive the entire award of just compensation for the Temporary
Condemnation, except that Tenant shall be entitled to receive any
portion of the award for interruption of business and damage to
personal property.



Issues to watch for
When may the lease be terminated and by whom?

15. Condemnation. The parties hereto agree that if the leased premises,
or any part thereof, shall be taken or appropriated for public use by any
public or quasi-public authority during the term of this lease, that this
lease shall terminate as of the date of such appropriation and all
condemnation proceeds shall be the sole property of Lessor; it is further
agreed that if this lease is terminated because of such taking of the
property, that the monthly rental for the month in which the
condemnation taking occurs shall be prorated between the parties
hereto.



Issues to watch for
When may the lease be terminated and by whom?

This Lease will terminate upon the earliest to occur of the following:
****

Upon notice by Landlord to Tenant if all or any material portion of the 
Leased Premises is condemned.

****
Upon notice by Tenant to Landlord if all or any material portion of the 
Leased Premises is condemned.



But what if the Port is the 
condemnor?



Issues Peculiar to Ports

Ports also have the power to condemn property.

Your leases should distinguish between a Port condemnation and a 
condemnation by any other entity.

This makes it even more imperative that you don’t rely on the cut-paste 
from other leases.



RCW 53.08.010 – Port power to condemn

• Acquisition of property—Levy of assessments.
• A port district may acquire by purchase, for cash or on deferred 
payments for a period not exceeding twenty years, or by 
condemnation, or both, all lands, property, property rights, leases, or 
easements necessary for its purposes and may exercise the right of 
eminent domain in the acquirement or damaging of all such lands, 
property, and property rights, and may levy and collect assessments 
upon property for the payment of all damages and compensation in 
carrying out its purposes, and such right shall be exercised in the 
same manner and by the same procedure as provided for cities of 
the first class insofar as consistent with this title, and in connection 
therewith the county treasurer shall perform the duties of the 
treasurers of such cities.

the duties of the treasurers of such cities.



RCW 8.12.030 – City power to condemn

• Condemnation authorized—Purposes enumerated.
• Every city and town and each unclassified city and town within the state of Washington, is hereby 
authorized and empowered to condemn land and property, including state, county and school 
lands and property for streets, avenues, alleys, highways, bridges, approaches, culverts, drains, ditches, 
public squares, public markets, city and town halls, jails and other public buildings, and for the opening and 
widening, widening and extending, altering and straightening of any street, avenue, alley or highway, and 
to damage any land or other property for any such purpose or for the purpose of making changes in the 
grade of any street, avenue, alley or highway, or for the construction of slopes or retaining walls for cuts 
and fills upon real property abutting on any street, avenue, alley or highway now ordered to be, or such as 
shall hereafter be ordered to be opened, extended, altered, straightened or graded, or for the purpose of 
draining swamps, marshes, tidelands, tide flats or ponds, or filling the same, within the limits of such city, 
and to condemn land or property, or to damage the same, either within or without the limits of such city 
for public parks, drives and boulevards, hospitals, pesthouses, drains and sewers, garbage crematories and 
destructors and dumping grounds for the destruction, deposit or burial of dead animals, manure, dung, 
rubbish, and other offal, and for aqueducts, reservoirs, pumping stations and other structures for 
conveying into and through such city a supply of fresh water, and for the purpose of protecting such 
supply of fresh water from pollution, and to condemn land and other property and damage the same 
for such and for any other public use after just compensation having been first made or paid into 
court for the owner in the manner prescribed by this chapter.



Issues to watch for when the Port condemns

1.  Start early when condemning – do not assume tenant will “work with you.”

2.  Landlord typically gets the just compensation in lease clauses – but in this case, the condemnor is 
also the landlord – needs to be addressed.

3.  Grant funding agencies often do not like Ports using termination provisions against the lessees 
(consider termination at Lessee’s option only)

4. What about when a lessee owns the improvements – and the Port owns the ground under them?

5.  The law often assumes separate condemnor and condemnee – so if not addressed in the lease, it 
becomes a danceto apply the law in Port takings.



Drafting a Better Provision



Lease Language (drafting a better provision)

When reserving tenant right to relocation reimbursement, 
include language that tenant is entitled only if (and to the extent 
that) condemning agency so determines.

Should landlord have option to terminate lease agreement.  Why 
would they need to?  Tenant’s option only perhaps.

Require landlord and tenant to consent to each other’s 
settlements?



Indemnity Clauses



Leasing 
Indemnity 
Clause

• “Indemnify” vs. “Defend” vs. “Hold Harmless”

• Typical Lease Indemnification:

Tenant’s Standard of Care.  

Exception for Landlord’s Conduct.  



Additional Tenant Indemnity 
Considerations:

• Types of Claims
• Survival of expiration or earlier termination
• Defense Costs; approval of counsel
• Comparative negligence



Restrictions 
on a Port’s 
authority to 
Indemnify

• Washington caselaw and Attorney 
General Opinions suggest that a 
Port does not have the express 
statutory authority to indemnify a 
lessee.  



Barendregt v. Walla Walla School District (1980)

• Court of Appeals, Division III

• Holding: Penitentiary did not have authority to bind the State to indemnify the 
school district from lawsuits involving personnel hired to teach at the 
penitentiary.  

• Finding: An agency lacks the power to indemnify unless the authority is granted 
by statute.  



Kramarevcky v. DSHS (1993)

• WA Supreme Court

• Citing Barendregt case. 

• When an agency has no statutory authority to take an action, the party dealing with 
the agency is automatically charged with the knowledge of the lack of authority.



• 2013 Attorney General Opinion on authority of Irrigation Districts
(AGO 2013, No. 2) 

• Answer: Irrigation Districts do not have the express statutory authority nor 
the implied authority to enter into contracts indemnifying another party 
(Bureau of Reclamation).  

• Finding: RCW does not give authority to assume the financial risk of 
indemnifying the United States for injuries or damages for which the United 
States is otherwise liable. 



Port Powers under RCW 53.08



Practice Tips: How to Treat 
Indemnity Provisions in your Lease
• Options:

1) Port does / does not grant indemnity.  

2) Savings Clause
• Port indemnifies Tenant for negligence or intentional misconduct, to the extent permitted by 

law.  

3) Severability Provision
• Any provision which proves to be invalid, void or illegal in no way impairs or invalidates any 

other leasing provisions.  

4) Other?



Insurance Clauses



Double Net Lease
(net-net)

Triple Net: property taxes, insurance and maintenance.

Port’s property insurance: 
Lessee to reimburse for its pro rata share in 
square feet.



Types of Tenant’s Insurance:

a. Commercial General Liability (CGL);

b. Auto Liability;

c. Worker’s Compensation; 

d. Business Interruption Insurance; and

e. Pollution Liability Insurance? 



Other Insurance Provisions

• Alternative Insurance Coverage

• Evidence of Insurance (Certificate)

• Notice of Cancellation

• Waiver of Subrogation

• Periodic Reviews (increases over time)
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